STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
CLARA F. HOLLAND,
Petiti oner,
VS. Case No. 98-3886

Dl VI SI ON OF RETI REMENT,

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on March 19, 1999, in Qincy, Florida, before Donald R
Al exander, the assigned Adm nistrative Law Judge of the Division
of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Stanley M Danek, Esquire
2114 G eat OCak Drive, Suite 200
Tal | ahassee, Florida 32303

For Respondent: Robert B. Button, Esquire
Di vision of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUE

The issue is whether to grant Petitioner's request that her
deceased husband's sel ection under the Florida Retirenment System

be changed from Option 1 to Option 3.



PRELI M NARY STATEMENT

This matter began on June 17, 1998, when Respondent,
Division of Retirenent, issued a |letter advising Petitioner,
Clara F. Holland, that it was denying her request that her
deceased husband's sel ection under the Florida Retirenment System
be changed from Option 1 to Option 3. Petitioner then requested
a formal hearing under Section 120.569, Florida Statutes, to
contest the proposed action.

The matter was referred by Respondent to the D vision of
Adm ni strative Hearings on Septenber 1, 1998, with a request that
an Adm nistrative Law Judge be assigned to conduct a formal
hearing. By Notice of Hearing dated Septenber 22, 1998, a final
heari ng was schedul ed on January 20, 1999, in Sneads, Florida.

At the parties' request, the case was continued to March 19,
1999, in Quincy, Florida.

At the final hearing, Petitioner testified on her own behalf
and presented the testinony of J. C MDaniel, a famly friend;
Judi th Pi nkston, a neighbor; Savannah Conerford, a former co-
wor ker of her deceased husband; and Karen J. Wod, her daughter.
Al so, she offered Petitioner's Exhibits 1-6. Al exhibits were
received in evidence. Exhibit 6 is the deposition of Linda Bl ake
Boynton, a retired speech | anguage pathol ogi st, who was accepted
as an expert in speech pathol ogy. Respondent presented the
testinmony of WIlliam Nelson, Jr., chief of police of Sneads,

Florida; Cara F. Holland; Paula M Kazm rski, an agency benefit



prograns supervisor analyst; and Margaret H Wite, the
decedent's sister. Also, it offered Respondent's Exhibits 1-5.
Al'l exhibits were received in evidence.

The Transcript of the hearing was filed on April 7, 1999.
By agreenent of the parties, the tinme for filing proposed
findings of fact and conclusions of | aw was extended to May 28,
1999. The sane were tinely filed by the parties, and they have
been considered by the undersigned in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

1. In this retirenent dispute, Petitioner, Cara F
Hol | and, seeks to change her | ate husband's sel ection under the
Florida Retirement Systemfrom Option 1 to Option 3 on the ground
he was nentally inconpetent to nake a rational decision when the
sel ection was made. Respondent, Division of Retirenent
(Division), has denied the request on the grounds that the late
husband, WIlliam T. Holland (Hol |l and), cashed or deposited his
Option 1 retirenment benefits from February 1993 until his death
i n Decenber 1997, and that the |aw prohibits a change of options
under these circunstances.

2. Counting his state and mlitary service, Holland accrued
alnost thirty years of creditable service wwth the Florida

Retirement System between 1959 and early 1993, when he retired,



due to a disability. In the spring of 1990, while enpl oyed at
Florida State Hospital as a vocational instructor Il, he first
began contenplating retirenment and contacted the Division
requesting an estinmate of benefits.

3. In April or May 1990, Holland was sent an estimte of
benefits, a panphlet entitled "Preparing to Retire,"” and an "OPT
FRS form" which explained in detail the various retirenent
options available. Anmong these were Options 1 and 3. In general
terms, the first option paid the |largest nonthly benefits but
term nated upon the death of the retiree. The third option paid
smal | er benefits, but if the retiree predeceased his spouse, the
spouse woul d continue receiving benefits for her lifetinme. This
was fully explained in the form

4. On Cctober 8, 1992, Holland was admtted to Tal |l ahassee
Community Hospital (TCC) suffering fromrecurrent transient
ischem c attacks. After various tests were run, Holland
underwent an energency carotid endarterectony to alleviate a
bl ockage in his left carotid artery. During that surgery, he
suffered a stroke, which, anong other things, paralyzed his left
side and tenporarily confined himto a wheelchair. Imediately
after the stroke, he could not speak or recognize famly nenbers,
and he was totally dependent on others.

5. Holland was eventual |y di scharged from TCC on
Cctober 22, 1992, and referred to Capital Rehabilitation Hospital

(CRH) for additional physical and speech therapy. At the tine of



di scharge from TCC, his treating neurol ogist, who did not testify
at final hearing, noted in the patient records, and w thout
further explanation, that he had "returned to essentially his
normal nental status.”™ As a nedical record, and an exception to
the hearsay rule, this notation constitutes the only conpetent

evi dence of record froma nedical doctor concerning Holland' s
mental status at that tinme.

6. Holland remained at CRH until Novenber 25, 1992, or the
day before Thanksgiving. During his nonth-long stay at CRH, he
was given a course of rehabilitation treatnent which included
physi cal therapy, occupational therapy, speech therapy,
psychol ogy, and recreation. In addition, his brain function was
eval uated by a certified speech | anguage pat hol ogi st, Linda
Boynt on, who presented expert testinony as a speech pathol ogi st
in this cause.

7. Boynton had no independent recollection of Holl and;

i nstead, she based her deposition testinony on the evaluation and
testing data she conpiled in October and Novenber 1992 while
treating him According to Boynton, because of a deficit in the
right side of his brain, Holland was disoriented in terns of tine
and date; his brain could not interpret all of the inmages that it
was picking up; he had difficulty with renmenbering, retaining, or
recalling facts; and he had problenms with the higher |evels of
mental activity. |In addition, while he could read "chunks" of

wor ds, he could not read whol e sentences. She al so opi ned that



at the tinme she was evaluating him Holland woul d have been
unabl e to renmenber the information contained in the four
retirement options even if it was explained to him

8. Boynton conceded, however, that Holland' s stroke was
"mld," his conprehension was "adequate,"” and he scored
"noderate” in the cognitive areas. She also confirmed that
stroke victins could inprove in a matter of days, and that
everyone's recovery is different. She had no firsthand know edge
of Holland's nental status on Novenber 7, 1992, the critical date
in this dispute. Finally, Boynton was not a nedical doctor, and
her expertise was limted to speech pathology. For these
reasons, her testinony has not been accorded the weight given to
the notation in Holland' s nedical records during his stay at TCH.

9. Shortly after being transferred to CRH, that facility
began allowi ng Holland to go to his hone in Sneads, Florida, on
"weekend passes."” \Wile at hone on Novenmber 7, 1992, a Sat urday,
Hol | and deci ded to make application for disability retirenent
wth the State. The record does not reflect the person who
actually obtained the retirenent papers fromthe D vision, but
Hol | and' s daughter carried themto his treating physicians so
that they could verify in witing the nature of his disability.

10. Wth the assistance of his wife, Holland conpleted
Di vision Form FR-13 and selected Option 1, which extended
retirement benefits for his lifetine only. In his wife's words,

Option 1 was sel ected because "I don't think we knew we had a



choice.” At that tine, Petitioner says her husband was still
strapped in a wheelchair, he was nentally confused, and he could
only briefly converse wwth others. Petitioner also signed the
formsince there is arequirenent that if Option 1 is selected by
a married retiree, the spouse nust sign the form

11. Petitioner tel ephoned WIIliam "Bubba" Nelson, Jr., a
second cousin who was chief of police in Sneads, and asked that
he stop by the house that norning, witness Holland sign the form
and notarize the application. Nelson agreed and notarized the
docunent as requested. The entire visit took no nore than five
m nut es.

12. At hearing, Nelson recalled that Holland used a wal ker
to cone into the den to sign the docunent; he did not appear to
be "confused" when he signed the application; he did not ever
| ose his train of thought; he did not struggle to think of a word
whi | e speaking; his "nmental capacity seened to be not affected,"
and the two were able to engage in small talk for a mnute or so.

13. Petitioner then carried the papers to the Division's
offices in Tall ahassee on Novenber 9, 1992, but was told that her
husband needed to sign the formin one other place. Accordingly,
she carried the formto CRH and obtai ned her husband's signature.
A stanp on the docunment reflects that the fully executed docunent
was |ater filed wwth the D vision on Novenber 13, 1992. \Wen she
filed the fornms, Petitioner did not ask for any additional

information regardi ng the various options; had she done so,



counseling was avail able at the Division during normal business
hours.

14. \When the application was filed, Holland had 1.84 years
of mlitary service; he also had refunded service from Oct ober
1959 to October 1961 and Septenber 1963 to February 1966.

Accordi ngly, on January 12, 1993, the D vision advised Hol | and
that $3,334.68 was due if he intended to claimthat service. |If
he did so, his Option 1 benefits would increase al nost $200. 00
per nonth. The formrequested that Holland notify the D vision
inwiting only if he wished to retire wth paid-on service, and
not claimhis mlitary and refunded service. Finally, the form
advised himin bold print as foll ows:

YOU HAVE CHOSEN OPTION 1. YQOUR OPTI ON

SELECTI ON CANNOT BE CHANGED AFTER YOU CASH OR

DEPOSI T ANY BENEFI T PAYMENT.

15. The record does not specifically showif Holland opted
to purchase his mlitary and refunded service. However, it can
be reasonably inferred that he did since the first benefit check
described in Respondent's Exhibit 4 roughly equated to what his
estimated benefits woul d have been under Option 1 if such service
had been purchased, and there is no record of any witten notice
to the Division by Holland that he did not wish to purchase this
servi ce.

16. Holland's first benefit check was issued on February 5,
1993, and mailed to himon February 9, 1993. That check, and al

subsequent nonthly checks until his death in Decenber 1997, were



cashed or deposited by Holland. They total ed $55,830.72, or nore
than his total deposits to the retirenent system Therefore,
when he died, Petitioner was not due any refunded contributions
or future nonthly benefits. |If Petitioner prevails in this
action, however, she would be required to offset any future
benefits by approxi mately $22,000. 00, which represents the

di fference between the benefits payable under Options 1 and 3
during the lifetinme of her husband.

17. I n August 1994, Holland received a new driver's |icense
with the only restriction being that he had to drive a vehicle
with an automatic transm ssion. He used his license to drive to
Mari anna for physical rehabilitation treatenent.

18. At no tinme was Holland ever adjudicated inconpetent or
incapacitated by a court. It is fair to state that he
experienced gradual but continued inprovenent fromthe tinme of
his release fromthe hospital until his death in Decenber 1997

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.57 and 120.569, Florida Statutes
(Supp. 1998).

20. Respondent suggests that under the case of In re Bryan

550 So. 2d 447, 448 (Fla. 1989), Petitioner is obligated to prove
her husband's incapacity by clear and convincing evidence. That

case, however, is inapposite since it involved a proceeding to



determ ne the appropriate standard for adjudicating a person

i nconpetent to nmanage his property, a matter not in issue here.
Moreover, in a long string of admnistrative decisions, the

Di vi sion has al ways observed the rule that in order for a
claimant to prevail in this type of action, it need only prove

i ncapacity by a preponderance of the evidence. See, e.g., Miso

v. Dep't of Mgnt. Svcs, Div. O Ret., Case No. 98-0357 (Dv. O

Ret., Dec. 31, 1998); Paehler v. Div. O Ret., Case No. 95-4841

(Div. O Ret., May 20, 1996); Portee v. Dep't of Admn., Dv. O

Ret., Case No. 91-2306 (Div. O Ret., Nov. 14, 1991).

Accordingly, that standard will be used.
21. Section 121.091(6)(k), Florida Statutes (1997), reads
as follows:
(h) The option selected or determ ned for
paynment of benefits as provided in this
section shall be final and irrevocable at the
tinme a benefit paynent is cashed or
deposi t ed.
A simlar provisionis found in Rule 60S-4.002(4), Florida
Adm ni strative Code, which inplenents the foregoing statute.
22. Under Petitioner's theory, she acknow edges that her
| ate husband was not adjudicated i nconpetent by a court. She
requests, however, that an adm nistrative determ nati on be nade
that he was incapabl e of understanding the character of his acts

on Novenber 7, 1992, and that the transaction is voi dabl e,

notw t hstandi ng the foregoing statute and rule.
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23. In the absence of an adjudication of inconpetence, the
standard in Florida to determ ne inconpetence is whether the
party is unable to understand in a reasonabl e nmanner the nature
and consequences of the transaction. Judge Robert W Lee, Mental

Il ness and the Right to Contract, 72 Fla. Bar J., Decenber 1998

at 48. To nmeke this determnation, it is necessary to consider,
where relevant: (a) the party's nedical and psychiatric history;
(b) the party's nedical and psychiatric di agnoses and opi ni ons;
(c) the party's behavior and conduct at the tine of the
transaction; and (d) the circunmstances surroundi ng the
transaction. |1d. at 49.

24. The nore persuasive evidence supports a concl usion that
Hol | and was sufficiently conpetent when he executed his
retirenment papers on Novenber 7, 1992, to understand the nature
and consequences of the transaction. This conclusion is based on
the notation in his nedical records by his treating neurol ogi st
at TCH that he "had returned to essentially his normal nental
status"; the testinony of an inpartial w tness who notarized his
retirement papers and described his behavior and conduct as being
relatively normal under the circunstances; the fact that
expl anat ory panphl ets had been sent to Holland sone two years
earlier explaining in detail the various retirenent options; the
assi stance rendered by his wi fe throughout this process in
conpl eting the paperwork; and Hol |l and' s conprehension of the fact

that if he purchased refunded and mlitary service, his benefits
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woul d substantially increase. As to this |latter consideration,
this occurred in January 1993, or two nonths after he had

sel ected Option 1, but one nonth before he received his first
retirement check. Finally, while Holland nmay not have clearly
understood the differences between Options 1 and 3 on Novenber 7,
1992, a difficulty in understanding retirenent options does not
equate to a determnation that one does not understand the nature
and consequences of a transaction. This being so, Petitioner's
request should regrettably be deni ed.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is

RECOMVENDED t hat the Division of Retirement enter a fina
order denying Petitioner's request that her | ate husband's
el ection of retirenent benefits be changed.

DONE AND ENTERED this 29th day of June, 1999, in

Tal | ahassee, Leon County, Florida.

DONALD R.  ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 29th day of June, 1999.
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COPI ES FURNI SHED:

A J. McMillian, 111, Director

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Em |y More, Chief Legal Counsel

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Robert B. Button, Esquire

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Stanley M Danek, Esquire

2114 G eat Oak Drive, Suite 200
Tal | ahassee, Florida 32303

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this
Recommended Order within fifteen days. Any exceptions to this
Recommended Order should be filed wwth the Division of Retirenent.
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